YAPIM YONETIMIi EGIiTiMINDE iNSAAT HUKUKU

OZET

Bu ¢aligmada; yapim ydneticisi i¢in ingaat hukuku bilgisinin 6nemi vurgulanmistir.
Bu ¢er¢evede; yapim yoOneticisi i¢in insaat hukuku bilgisi geregi ortaya konulmus ve
gerekli olan bilgi diizeyi saptanarak yapim yoneticilerinin ingaat hukuku konusunda
gerekli bilgiyi elde edebilmeleri i¢in, yapim yoOnetimi egitimi sirasinda verilmesi
gereken dersler belirlenmeye ¢alisilmistir.

Insaat sektorii diger sektorlerden ¢ok farkli ve karmasik bir yapiya sahiptir.
Dolayisiyla, diger sektorlerde kolaylikla yapilabilen genellemeler, ingaat sektorii igin
s6z konusu olamamaktadir. Sektoriin karmasik yapisina karsin tiim yapim islerinde
ortak olan iki temel nokta bulunmaktadir ki bunlar; arsa ve insaat (yapim)
sozlesmeleridir.

Kiiresellesen Diinya’nin gelisen kosullar1 insaat sektoriinii her gegen giin daha fazla
etkisi altina almaktadir. Bu cergevede gilinlimiiz yiiklenici firmalar1 daha biiyiik
projelere imza atmakta ve yurt disina agilmaktadir. Tiirkiye’deki yiiklenici firmalar
ise, yakin gecmiste yalnizca Orta Dogu ve Arap iilkelerinde is alabilirken,
giiniimiizde Rusya, Avrupa Ulkeleri ve Amerika Birlesik Devletleri’nde is
alabilmekte ve ¢cok da basarili olmaktadirlar.

Degisen kosullarla birlikte artan rekabet ortaminda tiim 6l¢ekteki yiiklenici firmalar
icin basariya ulagsmak temel amag olarak goriinmektedir. Basarili projelerin ise,
basarili s6zlesmeler ile gerceklestirilecegi inanci sektérde giderek artmaktadir. Bu
baglamda ingaat sdzlesmelerinin artan 6nemi dikkat ¢ekmektedir.

Insaat sozlesmeleri, yapim isine katilan tiim taraflar arasindaki yapimla ilgili her
turlii iligkiyi diizenleyen belgelerdir. Bilindigi gibi yapim sektorii diger sektorlerden
farkli olarak c¢ok sayida katilimciya sahiptir. Dolayisiyla farkli katilimcilarin
iligkilerinin diizenlenmesi olduk¢a 6nemli bir konudur.

Glintimiiz gereksinimleri dogrultusunda, insaat sektoriindeki katilimei sayisi ve
katilimcilarin nitelikleri de giderek artmaktadir. Yapim yonetimi ve yapim yoneticisi
kavramlar1 6zelliklerde son yillarda biiyiik 6nem kazanmaktadir. Bu baglamda, daha
nitelikli yapim yoneticilerine olan gereksinim artarken, yapim yonetimi egitim
programlarina olan talep de artmaktadir.

Yapim yonetimi stirecinin en 6nemli konularindan biri olan s6zlesme hazirligi ve
sozlesme idaresi, yapim yoneticisinin de en Onemli gorevlerinden birisini
olusturmaktadir. Giinitimiizde, yiiklenici firmalar insaat s6zlesmeleri sayesinde biiyiik
kazanglar elde etmekte veya biiyilk zararlara ugramaktadir. Bu kadar biiyiik
sorumluluk tasiyan sozlesme hazirligi ve idaresi siireci, bu siiregte gorev alacak
yapim yoneticisinin veya sozlesme idarecisinin gerekli bilgilere sahip olmasini
gerektirmektedir.
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Yapim yonetimi gorevinin basariyla tamamlanmasi i¢in, yapim yoneticisinin teknik
bilginin yan sira hukuk bilgisine de sahip olmas1 gerekmektedir. Ozellikle s6zlesme
geregi yadsinamaz bir gergektir. Sozii edilen siireclerin yapim yonetiminin temelini
olusturdugu ve bir insaat s6zlesmesinin teknik ve hukuk biitiinliigiinden olustugu
diistiniildigtinde, yapim yoneticisi i¢in insaat hukuku konusunun 6nemi daha iyi
anlagilmaktadir.

Insaat hukuku Tiirk hukuk sisteminde eser sdzlesmeleri (istisna akdi) kapsaminda
kabul edilmis ve Bor¢lar Kanunu’nun ilgili maddelerinde diizenlenmistir. Borglar
Kanunu’nun insaat hukuku ile dogrudan veya dolayli olarak ilgili olan maddeleri
incelendiginde yapim yonetim siirecinde Onem tastyan konular oldugu dikkati
cekmektedir. Dolayistyla, bu siireci yonlendiren yapim yoneticisinin, yapim yonetim
siirecine Ozellikle de sozlesmelere hakim olabilmesi agisindan insaat hukuku
konusunda temel diizeyde bilgi sahibi olmas1 gerekmektedir.

So6zii edilen tim bu konulardan hareketle, tez sekillendirilmis ve bes boliim halinde
ele alinmistir. Yapim yoneticisi i¢in insaat hukuku bilgisi gereginin ve gereken
bilginin diizeyinin ortaya konulmasinin amaclandigi tezde, amaca ulagsmak igin
oncelikle literatiir ¢alismasi1 yapilmistir. Literatiir verileri ile teorideki durumun ne
oldugu ve ne olmasi1 gerektigi belirlendikten sonra, uygulamadaki durumun ne
sekilde oldugu ve ne sekilde olmasinin arzulandig1 ortaya konularak, literatiir ile elde
edilen teorik bilgilerin ve varilan yargilarin uygulamadaki durum ile desteklenmesi
saglanmistir.

Tez calismasinin ilk boéliimiinde; oncelikle problem tanimlanmistir. Ardindan,
tanimlanan problemin kapsam, sinir ve amaglar1 belirlenmis ve belirlenen amaclara
ulagmak i¢in kullanilacak yontemler ortaya konulmustur.

Tezin ikinci bolumiinde; yapim yonetim siireci ele alinarak, bu siiregte agirlikli
olarak yapim yo6netimi ve yapim yoneticisi kavramlari tizerinde durulmustur. Yapim
yoneticisinin goérev ve sorumluklar1 belirlenerek, yapim yoneticisinin bu gorev ve
sorumluluklarin altindan basariyla kalkabilmesi i¢in verilen yapim yonetim
egitiminin  Tirkiye’deki ve yurt disindaki durumu irdelenmistir. Yapilan
caligsmalarla, yurt dis1 yapim yonetimi egitim programlarinda insaat hukuku ile ilgili
derslerin 6nem tasidigr gortliirken, Tirkiye’deki egitim programlarmin bu konudaki
eksikliklerine dikkat ¢ekilmistir.

Tezin {glincli bolimiinde, oOncelikle hukuk konusunda genel bilgiler verilmis
ardindan ingsaat hukuku konusu ayrintili olarak ele alinmigtir. Tiirk hukuk sistemine
gore Borglar Kanunu’nun ilgili maddelerinde ele alinan insaat hukuku konulari,
yapim yoneticileri i¢cin gerekli oldugu disiiniilen diizeyde ele alinmaya ¢alisilmigtir.
KIiK, FIDIC, AIA gibi farkh iilkelerin standart sozlesmelerine de deginilen bu

hukuku bilgisi 6nemi vurgulanmstir.

Tezin dordiincti boliimii ise, genel degerlendirme niteligi tasimaktadir. Bu boliimde
oncelikle, yapilan literatiir ¢aligmalar1 degerlendirilerek c¢ikarilan sonuglar ortaya
konulmaya calisilmis ardindan, sektorde o6zellikle sozlesme hazirligi ve sézlesme
idaresi silirecinde aktif olarak gorev alan yoneticiler ile, konu kapsaminda belirlenen
sorular ¢ercevesinde yapilan karsilikli goriismelerle literatiir bulgulari arasindaki
iliskiler ortaya e¢ikarilmaya calisilmistir. Yapim yoneticileri i¢in gerekli insaat
hukuku konularinin ve diizeylerinin net olarak ortaya konuldugu bu bélimde,
Tiirkiye’deki proje ve yapim yonetim egitim programlarinda eksikligi hissedilen

X



ingaat hukuku konusunda, verilmesi faydali olacagi diisiiniilen dersler, derslerin
igerik ve amaclar1 belirlenmistir.

Tezin son bolumiinde ise, daha oOnceki boliimlerde ortaya konulan bulgular
cercevesinde sonuglar ¢ikarilmis ve yapim yoneticileri i¢in insaat hukuku konusu
cercevesinde c¢esitli Onerilerde bulunulmustur. Sonug olarak, yapim yoneticisi i¢in
ingaat hukuku bilgisinin gerekli oldugu ve tez kapsaminda onerilen ders basliklar
cercevesinde, bu konuda gerekli diizeyde egitimin Tirkiye’deki yapim yonetimi
egitim programlarinda verilmesi kanisina varilmistir.



THE CONSTRUCTION LAW IN THE EDUCATION OF CONSTRUCTION
MANAGEMENT

SUMMARY

In this study the importance of knowledge of the construction law for the
construction manager has been emphasized. In this respect, the requirement of
knowledge of the construction law for construction managers has been stated, and by
determining the level of knowledge required, the subjects whom are to be given
during the education of construction management are determined, in order for
construction managers to obtain the necessary knowledge of the construction law.

The construction sector is different from, and has a much more diverse structure than
other sectors. Thus, the generalization simply done in other sectors cannot be
mentioned for the construction sector. Albeit its diverse structure there is two
common points within the whole construction business; these are land and
construction agreements.

The developing conditions of the globalization world, shows its effect upon the
construction sector as each day passes. In this respect, today’s contractor firms are
putting their signature to bigger projects, and have been opening up business abroad.
The contractor firms in Turkey which were previously taking jobs only from the
Middle East and the Arab countries are now finding job opportunities from Russia,
the European Countries and the United States of America, and, they have become
very successful.

With the changing conditions and the increase in competition, being successful
becomes the basic purpose for the contractor firms. The belief that successful
projects can be fulfilled with successful agreements is gradually increasing. In this
respect, the growing importance of construction agreements has become noticeable.

The construction agreements are documents which regulate the relationship of all the
parties participating in the construction business. As it is known, the construction
sector, being different from other sectors, involves a diversity of participants. As a
result it is of great importance to regulate the relationship of these divergent
participants.

Nowadays, as pursuant to the requirements, the number of participants in the
construction sector and their attributes are generally increasing. Especially in recent
years, the concept of construction management and construction manager has gained
importance. In this respect, the requirement for more qualified construction managers
and the demand for construction management education programs have both
increased.

One of the most important subjects of the construction process, the preparation and
management of agreement, is one of the major tasks of the construction manager.
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Today, the contractor firms have either earned or lost big amounts of money with the
construction agreements. The great importance of the process of preparing and
managing the agreement requires the contractor manager or contract manager taking
place in this process to have the necessary knowledge.

In order to fulfill the construction task, the construction manager has to possess
technical knowledge as well as legal knowledge. Especially the legal knowledge of
the construction manager within the process of preparation and management of the
contract is an undeniable necessity. When taking into account that the mentioned
processes constitute the basis for construction management and that a construction
agreement consists of technical and legal integrity, the importance of the
construction manager’s construction law knowledge is better understood.

The Law of Construction has been accepted within the scope of hire of work
agreement within the Turkish Legal System and has been regulated with the related
articles of the Law of Obligations. When examining the articles directly or indirectly
concerning the law of construction within the Law of Obligations, it is noticeable
that there are some important issues concerning the construction management
process. As a result, it is a must for the construction manager administering this
process, to have a basic knowledge of construction law in order to be in command of
the construction process and especially the construction agreements.

Concerning the topics mentioned above, the thesis has been configured and divided
into five chapters. First of all, within the thesis, which aims to put forth for
consideration the requirement of construction law knowledge and the level of this
knowledge for the construction manager, a practical study has been done to fulfill
this purpose. With the help of the literature data, the present and desired situation of
the theoretical situation has been stated, and this has been followed by the present
and desired situation of practice, thus enabling the theoretical data and conclusive
opinions obtained from literature to be supported with the situation of practice.

In the first chapter of the thesis, first of all, the problem has been described. After the
scope, limit and purpose of the problem being described, the methods for fulfilling
the desired targets have been presented.

In the second chapter of the thesis, the process of construction management has been
considered, with the focus given to the concept of construction management and
construction manager. The tasks of the construction manager, together with the
education given in Turkey and abroad in order to fulfill these tasks successfully, have
been considered at length. Within the research conducted it has been found that in
education programs abroad the subjects on the construction law have been seen as
carrying importance, and thus attention has been drawn on the lack of Turkish
education programs on this subject.

In the third chapter of the thesis, first of all, general information on law has been
given, followed by construction law in detail. The construction law, which is
regulated by the related articles of the Law of Obligations within the Turkish Legal
System, has been considered with a level thought to be sufficient and satisfactory for
the construction managers. The standard agreements of various countries such as
KiK, FIDIC, AIA have been mentioned, together with paying attention to the
importance of construction law knowledge of the construction manager.

The fourth chapter of the thesis constitutes as a general evaluation. Firstly, with the
evaluation of the literature studies conducted, the results that have been concluded
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from this study have been laid out, following that, within the subject scope of
designated questions and with face to face discussions with the managers from the
sector involved actively within the process of agreement preparation and
administration, the relationship between the findings of the literature has been tried
to be specified. In this chapter, which clearly states the issues of the construction law
and the required levels of knowledge of it for the construction managers, the subjects
that are considered to be lacking and are thought will be useful to be given for the
project and construction management education programs in Turkey have been
identified together with their scope and aim.

In the final chapter of the thesis, conclusions have been drawn taking into account
the findings presented in the previous chapters, and different kinds of advice have
been presented to construction managers on the subject of construction law. As a
conclusion, a knowledge of construction law for construction managers is required,
and it was of the opinion that a necessary level of education within the construction
management education programs in Turkey, consisting of the subject headings
recommended in this thesis, should be given.
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